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The Judgrment of the Court was delivered by

KIRPAL, J. This Wit Petition pertains to the working conditions of the
menbers of the Subordinate Judiciary throughout the country. This is third
round before this Court.

In a decision reported in [1992] | SCC 19 entitled All India Judges’
Association v. Union of India and Ors., directions were given by this Court
in regard to the working conditions and some benefits which should be given
to the menbers of the Subordinate Judiciary. The directions were as
fol | ows:

"63. W would now briefly indicate the directions we have given in the
j udgrent :

(i) An AH India Judicial Service should be set up and the Union of India
shoul d take appropriate steps in this regard.

(ii) Steps should be taken to bring about uniformty in designations of
officers both in civil and the crimnal side by March 31, 1993.

(iii) Retirenent age of judicial officers be raised to 60 years and
appropriate steps are to be taken by Decenber 31, 1992.

(iv) As and when the Pay Commi ssions/Conmittees are set up in the States
and Union Territories, the question of appropriate. pay scales of judicia
officers be specifically referred and consi dered.

(v) Aworking library at the residence of every judicial officer has to be
provi ded by June 30, 1992. Provision for sunptuary all'owance as stated has
to be made.

(vi) Residential accommpdation to every judicial officer has to be provided
and until State acconmpdation is avail able, government shoul d provide

requi siti oned acconmodation, for themin the manner indicated by Decenber
31, 1992. in providing residential accommpdation, availability of an office
room shoul d be kept in view

(vii) Every District Judge and Chi ef Judicial Mgistrate should have a
State/vehicle, judicial officers in sets of five should have a pool vehicle
and others would be entitled to suitable [ oans to acquire two wheel er
autonobiles within different time limts as specified.

(viii) In-service Institute should be set up within one year at the Centra
and State or Union Territory |evel.
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A nunber of directions which were given have been inpl enented. The Uni on of
I ndia, however, filed a review petition seeking certain nodifications/
clarifications. This review petition was di sposed of by the judgnent
reported in [1993] 4 SCC 288 entitled Al India Judges’ Association and
Os., etc. v. , Union of India and Ors., etc. The relevant findings in the
sai d decision are as foll ows:

(i) Each of the general and special objections of Union of India and
States/UTs was dealt with and rejected. The distinction between judicia
and ot her service specifically enphasized, (paras 7 to 10).

(ii) "The service conditions of Judicial officers should be |laid down and
reviewed fromtime to tinme by an i ndependent Conmi ssion excl usively
constituted for the purpose, and the conposition of such Conmi ssion should
refl ect adequate representation on behalf of the judiciary" (para) 11

(iii) "By giving the directions.in question, this Court has only called
upon the executive and the legislature to inplenent their inperative
duties. The courts do issue directions to the authorities to performtheir
obligatory duties whenever there is a failure on their part to discharge
them.... ...~ The further-directions given, therefore, should not be

| ooked upon as an encroachnent on the powers of the executive and the

| egislature to determine the service conditions of the judiciary. They are
directions to performthe | ong overdue obligatory duties." (para 14).

................ The directions are essentially for the evol venent of a
appropriate national policy by the Governnent in regard to the judiciary's
condi tions". The directions issued are nere aids and incidental to and
suppl enental of the main direction and intended as a transitional neasure
till conprehensive national policy is evolved. (para 15) (enphasis
supplied)."

(iv) The question of financial burden'likely to be inposed is m sconceived
and shoul d not be raised of discharge nandatory duties:

"16. The contention with regard to the financial burden likely to be

i nposed by the directions in question, is equally m'sconceived. Firstly,
the courts do fromtine to tine hand down deci sions which have financia

i mplications and the Governnment is obligated to loosen its purse
recurrently pursuant to such deci sions. Secondly, when the duties are
obligatory, no grievance can be heard that they cast financial burden.
Thirdly, conpared to the other plan and non-plan expenditure, we find that
the financial burden caused on account of the said directions is

negligi ble. W shoul d have thought that such plea was not raised to resist
the discharge of the nandatory duties. The contention that the resources of
all the States are not uniformhas also to be rejected for the sanme
reasons. The directions prescribe the m ninumnecessary service conditions
and facilities for the proper admnistration of justice. W believe that
the quality of justice adm nistered and the calibre of the persons
appointed to adnmnister it are not of different grades in different States,
Such contentions are ill-suited to the issues involved in the present
case."

(v) The directions given in the main judgnent dated 13.11.1991 were
mai nt ai ned except as regards the follow ng: -

(a) Para 52 (a), page 314

"The | egal practice of 3 years should be nade one of the essentia
qualifications for recruitment to the judicial posts at the |owest rung in
the judicial hierarchy.

Further, wherever the recruitment of the judicial officers at the | owest
rung i s made through the Public Service Conmission, a representative of the
H gh Court should be associated with the selection process and his advice
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shoul d prevail unless there are strong and cogent reasons for not accepting
it, which reasons should be recorded in witing.

The rules for recruitment of the judicial officers should be amended
forthwith to incorporate the above directions."

(b) Para 52(b), page 315

"The direction with regard to the enhancenent of the superannuation age is
nodi fied as foll ows:

VWi | e the superannuati on age of every subordinate judicial officer shal
stand extended upto 60 years, the respective H gh Courts should, as stated
above, assess and evaluate the record of the judicial officer for his
continued utility well within time before he attained the age of 58 year by
following the procedure for the compul sory retirenent under the Service

Rul es applicable to himand give himthe benefit of the extended
superannuati on age fromas to 60 years only if he is found fit and eligible
to continue in service. In case he is not found fit and eligible, he should
be conpul'sorily retired on his attaining the age of 58 years.

The assessment in question should be done before the attai nnent of the age
of 58 years even in cases where the earlier superannuation age was | ess
than 58 years.™

(c) Para 52 (c), page 316

"The direction for granting sunptuary allowance to the District Judges and
Chi ef Judicial Mugistrates stands withdrawn for the reasons given earlier.”

(d) Para 52(d), page 316

"The direction with regard to the grant of residence-cumlibrary allowance
will cease to operate when the respective State Government/ Union Territory
Admi ni stration start providing the courts, as directed above, with the
necessary | aw books and journals in-consulation with the respective Hi gh
Courts.™

(e) Para 52(e), page 316

"The direction with regard to the conveyance to be provided to the District
Judges and that with regard to the establishment of the training
institution for the Judges have been clarified by us in paragraphs 45(vii)
and 49 (viii) respectively. It is the Principal District Judge at each

di strict headquarter or the netropolitan town as the case may be, who wil|
be entitled to an independent vehicle this will equally apply to the Chief
Judi ci al Magistrate and the Chief Metropolitan Magistrate. The rest of the
Judges and Magistrates will be entitled to pool-vehicles-one for every five
Judges for transport fromresidence to court and back-and when needed,

| oans for two wheel er autonpbil es and conveyance al lowance. The State
CGovermrent s/ Union Territory Adm nistrations are directed to provides
adequate quantity of free petrol for the vehicles, not exceeding 100 litres
per nmonth, in consulation with the Hi gh Court."

(O Para 52(f), page 316

“I'n view of the establishnent of the National Judicial Acadeny, it is
optional for the States to have their independent or joint training
Judicial institutes."

(g) Para52(h), page 316

In view of the tinme taken to di spose of the Review Petitions, follow ng
orders were passed:
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(i) "the time to comply with the direction for bringing about uniformty in
hi erarchy, designations and jurisdictions of Judicial officers on both
civil and crimnal sides is extended upto March 31, 1994";

(ii) "the tine to conply with the directions to provide | aw books and | aw
journals to all courts is extended up to Decenmber 31, 1993 failing which
the library all owance should be paid to every judicial officer with effect
fromJanuary |, 1994, if it is not paid already"”;

(iii) "the tinme to provide suitable residential accomodation
requi sitioned of Governnent, to every judicial officer is extended up to
March 31, 1994".

(iv) "the tine to conply with the rest of the directions is nmintained as
it was directed by the judgnment under review"

(v) Regarding uniform pay scal es the Revi ew Judgenent enphasised the
f ol | owi ng:

"36. We have already di scussed the need to make a distinction between the
political and the adm nistrative executive and to appreciate that parity in
status can only be between Judges and the political executive and not

bet ween Judges and the admini strative executive. Hence the earlier approach
of conparison between the service conditions of the Judges and those of the
admi ni strative executive has to be abandoned and the service conditions of
the Judges which are wongly |inked to those of the adm nistrative
executive have to be revised to nmeet the special needs of the judicia
service, Further, since the work of the judicial officers throughout the
country is of the sane nature, the service conditions have to be uniform
W have al so enphasi sed earlier the necessity of entrusting the work of
prescribing the service conditions for the judicial officers to a separate
Pay Conmi ssion exclusively set up for the purpose. Hence we reiterate. the
i mportance of such separate Commi ssion and al so of the desirabiliry of
prescribing uni formpay scales to the Judge all over the country. Since
such pay scales will be the mininmum deserved by the judicial officers, the
argunment that some of the States may not be able to bear the financia
burden is irrelevant. The uniform/service conditions as and when | aid down
woul d not, of course, affect any special or extra benefits which sone
States nay be bestow ng upon their judicial officers.”

The question with regard to the pay scales in respect of the nenbers of the
Judicial Service was first referred to the Fifth Central Pay Comm ssion
Subsequently by an anendnent nmde on 24th COctober, 1996, the reference to
the Fifth Central Pay Conmission with regard to the fixation of the pay
scal es of the Judicial Oficers was deleted. W nay here note that the
Fifth Central Pay Commission submitted its report on 30th January, 1997
whi ch was accepted by the Governnent on 30th Septenber, 1997. It becamne
applicable with retrospective effect, that is to say, with effect fromlst
January, 1996. This is relevant, when considering the question as'to with
effect fromwhich date the Report of the Shetty Conmission is to becone
effective.

On 21 st March, 1996, pursuant to the directions issued by thi's Court in
the review judgnment, the CGovernment of India by a Resolution constituted
the First National Judicial Pay Conm ssion under the Chairnmanship of M.
Justice K J. Shetty. As per the said Resolution, the followi ng were the
ternms of reference:

"(a) To evolve the principles which should govern the structure of pay and
ot her enol unments of Judicial Oficers belonging to the Subordinate
Judiciary all over the country.

(b) To examine the present structure of enolunents and conditions of
service of Judicial Oficers in the States/UTs taking into account the
total packet of benefits available to them and nake suitable
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recomendati ons havi ng regard, anong other relevant factors, to the
existing relativities in the pay structure between the officers bel ongi ng
to subordinate Judicial service vis-a-vis other civil servants.

(c) To exam ne and recomrend in respect of mnimmqualifications, age of

recruitment, nethod of recruitnment., etc., for Judicial Oficers. In this

context, the relevant provisions of the Constitution and directions of the
Supreme Court in Al India Judges Associati on case and ot her cases nay be

kept in view

(d) To exam ne the work methods and work environment as also the variety of
al | owances and benefits in kind that are available to Judicial Oficers in
addition to pay and to suggest rationalization and sinplification there of
with a viewto pronmoting efficiency in Judicial Adm nistration, optimsing
the size of the Judiciary etc."

As the Fifth Central Pay Conm ssion Report had been accepted but no relief
was available to the nenbers of the Judicial Subordinate Service, a
guesti on arose that pending the reconmendati on of the Shetty Conmi ssion
whet her any i nterimorders can be passed giving sone relief. Accordingly,
on 16th Decenber, 1997, another terms of reference was added according to
whi ch the Conmmi ssion was enpowered to consider and grant such interim
relief as it may consider just and proper to all categories of Judicia
Oficers of all the States/Union Territories. It was nmade clear that the
interimrelief, if recomended, was to be adjusted against and included in
t he package whi ch may becone admi ssible to the Judicial Oficers on the
final recomendati ons of the Commi ssion.

By a prelimnary Report dated 31 st January, 1998, some interimrelief was
granted by Justice Shetty Commission. It is not necessary for our purpose
to refer to the relief so granted, except to note that wherever the relief
has been granted the sane was subject to adjustnent on the acceptance, wth
or wi thout nodification, of the final Report of Justice Shetty Comm ssion
The InterimReport has been fully inplemented by the Union of India in
respect of Union Territotries and by the States.

After thorough deliberations, Justice Shetty Conm ssion submitted its
Report on 11th Novenber, 1999. By order dated 14th Decenber, 1999, the
State Governnents and the Union Territories were directed to send their
responses to the Union of India so that it could correlate the responses
and indicate its own stand on the recommendati ons of the Comm ssion.

The recomendati ons of the Shetty Conmi ssion were in respect of the
fol |l owi ng topics:

(1) The High Courts were required to frane the rul es specifying particul ar
age of retirement and it was al so reconmended that the procedure prescribed
for witing the confidential reports by the self-assessment process was
better and nore transparent and shoul d be adopted by the H gh Court for
Judicial Oficers.

(2) The Commi ssion recomrended appropriate nomenclature to be given to the
Judicial Oficers. The reconmendati on was that they should be called "G vi

Judge” in place of "Civil Judge (Junior Division)" and "Senior Civil Judge"
in place of "Civil Judge (Senior Division)".

(3) It further gave reconmendation with regard to equation of posts of the
Chief Metropolitan Magi strate and Chief Judicial Magistrate. Wiile it
recommended that the Chief Judicial Mgistrate should be in the cadre of

G vil Judge (Senior Division), in respect of Chief Metropolitan Mgistrate,
it recoomended that it should be placed in the cadre of District Judge.
According to the | earned Ami cus Curiae, the Chief Metropolitan Mgistrate
and Chief Judicial Mgistrate nust be in the sane cadre equivalent to G vi
Judge (Senior Division) and that it should be at par with each other. W
shall deal with this aspect slightly later.
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(4) Recomendations were nmade with regard to recruitnent to the cadre of
G vil Judge (Junior Division) Cum Magistrate First Cass as well as
recruitment to the post of G vil Judge (Senior Division). The
recomendation in this regard was that the posts of Cvil Judge (Senior
Di vi sion) should only be filled by pronotion

(5) The comm ssion al so nade recommendation with regard to appointnent to
the post of District Judge which includes the Additional District Judge in
the Hi gher Judicial Service. It pointed out some problens which had arisen
as a result of direct recruitnment to the post of District Judges, the
problemreally being with regard to the inter se seniority anpngs them

(6) The Comm ssion al so recormmended that service Judges who were between
35 and 45 years of age should be nmade eligible for direct recruitnment to
the Hi gher Judicial Service which consists of the posts of District Judges
and Additional District Judges and for this purpose’, if necessary, there
shoul d be an anendnent to Article 233(2) of the Constitution of I|ndia.

(7) Wth regard to inter se seniority between direct recruits and

pr onot ees, the Commi ssi on recomended that the pronptees be given wei ghtage
of one year for every five years of Judicial Service rendered by them

subj ect to a maxi num of three years.

(8) The Report al so recommended steps being taken for Judicial education
and trai ning.

(9) Wth regard to pay scales, the Shetty Conm ssion set out the
princi pl es governi ng the pay structure of the Subordinate Judiciary. It
referred to the Al India Judges’ Association case (supra) wherein it had
been observed that the parity in status should be between the politica
Executive, the Legislatures and the Judges and not between the Judges and
the Administrative Executive.

After taking into consideration the reconmendati ons which had been made by
the Fifth Central Pay Conm ssion and the pivotal role of the subordinate
Judiciary and the essential characteristics of a Judicial officer, the
Shetty Commi ssion evolved a Master Pay scale. It cane to the conclusion
that the nunber of pay scal es should be equal to the nunber of clearly
identifiable | evels of responsibility. Scope for pronotional ‘avenues mnust
al so be taken into consideration. After considering all the rel evant
circunst ances the Comm ssion reconmended the foll owi ng scal es of pay :

(1) Gvil Judges (Jr. Divn.) Rs. 9000- 250- 10750-300- 13150- 350- 14530
(2) G vil Judges (Jr. Divn.) (I stage ACP Scal e)

(3) G vil Judges (Sr. Divn.) (Il Stage ACP Scal e for G vl Judge)
(Jr.Divn.)

(4) Cvil Judge (Sr. Divn.) (I Stage ACP Scal e)

(5) District Judges Entry Level + (Il Stage ACP for Civil Judges (Sr
Divn.)

(6) District Judges (Sel ection Grade)
(7) District Judges (Supertime Scal e)
Rs. 10750- 300- 13150- 350- 14900

Rs. 12850- 300- 13 150- 350- 15950- 400- 17550

S. 14200- 350- 15950- 400- 18350
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RS. 16750-400-19150-450- 20500
Rs. 18750-400-19150-21850-500- 22850
Rs. 22850-500- 24850

In arriving at the aforesaid pay scales, the Conm ssion noted that while
fixing the naxi mum of the naster pay scale it had been constrai ned by the
vertical cap of the salaries of the High Court Judges. In other words, the
District Judges could not get nore salary than a Hi gh Court Judge whose
salary was statutorily fixed. It, however, recommended that as and when the
salary of a High Court Judge is raised, then the salary of the Judicia

O ficers should al so be increased by maintaining the ratio which it had
recomended. According to the Conmm ssion, the pay scal es recommended by it
shoul d be deened to cone into force with affect from 1st January, 1996, but
the nmonetary benefit was to be payable with effect from 1st July, 1996.

O her al |l owances, which the Commi ssion had recomrended, were to be given
affect to from 1st Novenber, 1999. Taking into consideration that there
were at present 12771 posts on regul ar pay scales, the estinmated inpact of
the introduction of the new pay scales was stated to be of the order of Rs.
95.71 crores for one year

(10) The Conmi ssion reconmended that adm nistration of justice in the
States should be the joint responsibility of the Centre and the States. It
noted that the expenditure on the judiciary in India in terns of G oss

Nati onal Product was relatively low: it was not nore than 0.2% The main
recomendati on of the Shetty Conmi ssion was that the Central Governnent
must, in every States, share half of the annual expenditure on subordinate
courts and quarters for Judicial Oficers. This was to be wi thout prejudice
to the rights and privileges of the north-eastern States and State of

Si kki m wher ei n about 90-92% of the expenditure of the States was to be made
by the Central Governnent under the provisions for special category of
St at es.

(11) The Conmi ssion al so recomended Assured Career Progression Schene and
functional scal es. Recommendati ons were also nade with regard to dearness
al | owance, all owances for electricity and water charges, hone orderly

al | owances, newspaper allowances, city conpensatory all owance, robe

al | owance, conveyance al |l owance, sunptuary all owance, hill allowance and
further recomended provisions with regard to nmedical facilities, |eave
travel concession, special pay, concurrent chargeall owance, encashnent of

| eave and | evel salary, conposite transfer grant allowance, housing and
house rent all owance, tel ephone facilities and advances of loans to the
Judicial Oficers.

(12) The Report al so nade reconmendation to the effect that there should
be an increase in the retirenent, age of the Judicial Oficers from®60 to
62 years and reconmendations were al so made with regard to retirenent
benefits.

(13) One nore reconmendati on which was made for retired Judicial Oficers
was that cash payment of Rs. 1,250 per nonth should be given as donestic
hel p all owance to enable the retired Judicial Oficer to engage a. Servant.

(14) Another recomrendation which was nmade was for the establishnent of an
AH | ndi a Judicial Service

Pursuant to the order which was passed by this Court requiring the response
of the various States to be given to the Union of India, it was noted in
this Court’s order of 27th August, 2001 that six States, namely, those of
West Bengal , Assam Karnataka, Manipur, Kerala and M zoram had accepted the
recomendati ons of the Shetty Comm ssion and had agreed to inplenent the
same subject to the Union of India bearing 50 percent of the expenditure as
envi saged in the Report. The States of Bi har and Jharkhand had al so
conveyed that they were accepting the Shetty Comm ssion Report subject to
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the Union of India bearing 50 per cent of the expenditure and the Report
being further nodified and scal ed down. Affidavits have al so been filed by
the States of Andhra Pradesh and Haryana with regard to the scal es of pay
accepted by them

Fromthe various affidavits which have been filed and the responses given
to the Union of India, we find that none of the States has accepted the
recomendati on of the Shetty Conmission with regard to the pay scales in
t ot o.

Pursuant to an order dated 27th August, 2001, an affidavit has al so been
filed by Shri Kanmal Pande, Secretary, CGovernment of India, Departnment of
Justice detailing the decisions taken by the Central Governnment with regard
to the Judicial Oficers in the Union Territories. According to this
affidavit, with regard to the Union Territory of Delhi the pay scal es which
have been accepted by the Union of India are as follows :

G vil Judge (Jr. Division) -Rs. 8000-275-13500
Cvil Judge (Seni-or Tinme Scale) -Rs. 10650- 325- 15850
Senior Civil Judge - Rs.
12750- 375- 16500

District Judge (Entry Level) -Rs. 15100- 400- 18300
District Judge (Sel ection G ade) Rs. 18400-500- 22400

(20% of the posts of District Judges)

We have heard the | earned Am cus Curiae as well as the | earned Solicitor
Ceneral and the Advocates General for the State of Karnataka and ot her

| earned counsel. W will first deal with sone of the contentious issues on
whi ch arguments have been addressed and al so deal with the recommendati ons
of the Shetty Conmm ssion which, in our opinion, need nodification or cannot
be accepted as such

The nost inportant point in these proceedi ngs appears to us to be as to
whet her the recomendati on of the Shetty Conmi ssion | aying down different
scal es of pay should be accepted or not. It is to be borne in mnd that
pursuant to the judgnent in the review case [1983] 4 SCC 288 the Centra
Government had accepted the recommendati on and had constituted the Shetty
Conmi ssion. Correspondingly, it had deleted fromthe terns of reference of
the Fifth Central Pay Conmi ssion the consideration in respect of the pay
scal es of the Judicial Oficers. Therefore, it can safely be concluded that
the Central CGovernnment had agreed to set up a Pay Comi ssion specifically
for Judicial Oficers and nornmally the recomendations nmade in that behal f
shoul d be accepted unless for sone specific and valid reason a departure
was required to be nade. W may here bear in nind that the Fifth Centra
Pay Conmi ssi on Report which was submitted has been largely accepted by the
Government of India with little or no nodification:-1t was, therefore,
rightly urged by Shri F.S. Narinman that there nust be good and conpelling
reason for the States and the Central governnent in not accepting the
recomendati ons of the Shetty Comm ssion.

Fromthe facts narrated hereinabove, it is clear that atleast eight of the

States nave accepted the recommendati ons of the Shetty Comm ssion provided

the Central CGovernnment bears 50 percent of the expense. This neans that in

principle there is acceptance of the pay scales as determined by the Shetty
Conmi ssi on.

The Central Governnent, however, has evolved its own pay scales with regard
to the Subordinate and the Hi gher Judicial Service in the Union
Territories, including the Union Territory of Delhi. The pay scal es which
have now been approved by the CGovernnent of India had been fornul ated on
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the basis that there should be a parity between the Executive and the
Judiciary. M. Nariman rightly contended that this basis is contrary to the
decision of this Court in the Al India Judges’ Association case (supra) as
well as in the review judgment. It was stated in no uncertain terns that
the Judiciary could not be equated with the Executive and it must have its
own pay structure.

Even if we were to examine the two scal es of pay, one for the I.A S.
officers after the Fifth Central Pay Comm ssion Report and the scal es of
pay reconmended for the Judicial Service, we find that there is a
fundanental error which has been committed by the Union of India. Then
scal es of pay approved for the I.A S. officers are as follows :

Juni or Scal e -Rs.. 8000-275-13500

Senior Scale : (i) Ti me Scal e - Rs.
10650- 325- 15850

(ii) Jr., Admm. G ade -Rs. 12750-375-16500
(iii) Selection G ade -Rs. 15100- 400- 18300
(iv) Super Tinme Scal e -Rs. 18400-500- 22400
(v) Above ST Scale -Rs. 22400-525- 24500
Secretary to CGovt. of India ~Rs. 26000 (fixed)

Cabi net Secretary -Rs. 30000 (fixed)

VWhat the Union of India has done is that it equated the District Judge at
this entry level with the Selection Gade for the I.A S. officers. The pay
scal e approved is Rs. 15100-400-18300. W, however, find that an |.A S

of ficer enters the Selection Gade after having put in approximtely 14
years of service. On the other hand, Cvil Judge would normally enter the

| evel of the District Judge, and is appointed first as an Additiona
District Judge, after having put in 18 to 20 years of service. As far as
the 1.AS. Oficers are concerned, after 17 years of service, an |.A S.

of ficer would normally enter the Super Time Scal e of Rs. 18400-500-22400.
If the number of years which are put in service, is a nmeasure to be adopted
in determning as to what should be the pay scales, we find that the
Governnment of India has erred in equating the District Judge at the entry
level with the scale of pay of a Selection Grade |I.A.S. Oficer. The proper
equati on shoul d have been between the District Judge at the entry |eve
with a Super Tinme Scale of an I.A'S. Oficer. It-is on'that basis that the
scal e of pay shoul d have been deterni ned upwards and downwar ds.

The Shetty Commi ssion has trifurcated the scal es of pay as far as the
District Judges are concerned. It has reconmended scales of pay of a
District Judge at the entry level at Rs. 16750-20500, District Judge
(Selection GGade) at Rs. 18750-22850 and District Judge (Super Time Scale)
at Rs. 22850-24850. As we have already noted, a Judicial Oficer would
enter the District Judge (Entry Level) after having put in 18-20 years of
service. The scale of pay of Rs. 16750-20500 recomended by the Shetty
Conmission is lower than the Super Tinme Scale for an I.A.S. Oficer of Rs.
18400- 22400, when such an officer enters the Super Tinme Scale after 17
years of service. A Judicial Oficer enters the Selection G ade of a
District Judge after having put in 21 to 25 years of service. The pay scale
recormended by the Shetty Conmmission is Rs. 18750-22850. This is less than
the scal e above ST Scal e reconmended for an I.A'S. officer which is of Rs.
22400- 24500 even though an I.A'S. officer enters that scale after having
put in 25 years of service which is at par with the nunber of years put in
by a Judicial Oficer on his entry into Selection Gade. It is only the

Di strict Judge (Super Time Scale) as recomended by the Shetty Conmi ssion
which is conparable with the last scale of an I. A S. Oficer
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Fromthe aforesaid, it is clear, and it is so nmentioned in the Shetty
Conmi ssion Report, that the said Commi ssion has taken into consideration
the recomendation of the Fifth Central Pay Commi ssion while deternining
the pay scales for the Judicial Oficers. In our opinion, the pay scales
recommended by the Shetty Conm ssion are just and reasonabl e. Considering
the years of service put in by the Judicial Oficer at different stages,
the parity in the scale of pay recomrended by the Shetty Conmi ssion for the
Judicial Oficers with the scales of pay of I.A S. officers is not, by and
| arge, disturbed. In fact, the scale of pay recommended by the Shetty
Conmi ssi on appear to us to be somewhat | ower, on the average, than the
scal es of pay recommended for an |I. A S. officer is we take into

consi deration, as we nust do, the nunber of years a Judicial officer has
put in service. W are therefore, of the opinion that the pay scal es
recommended by the Shetty Conm ssion should be accepted. W wish to
enphasi se that even though-in the earlier judgnents, is has rightly been
said that there should be no equation or parity between the Judicia
Servi ce and the Executive Service, neverthel ess even on the basis that
there should not be great distortion in the pay scales of the Judicia
Oficer vis-a-vis the Executive, we find the reconmendati ons made by the
Shetty Conmmi ssion as just, fair and reasonabl e.

The next question which arose for consideration is whether the Shetty

Conmi ssion was justifiedin recommendi ng that 50 per cent of the expense
shoul d be borne by the Central Governnent. It has been contended by the

| earned Advocate Ceneral for the State of Karnataka as well as on behal f of
the other States that the Judicial Oficers working in the States deal not
only with the State laws but also with the federal |aws. They, therefore,
submitted that, in fairness of things, the Central Governnent should bear
hal f of the expense of the Judiciary.

The | earned Solicitor General, however, submitted that the reconmendation
of the Shetty Commi ssion that the Union of ‘India should bear 50 per cent of
the total expense was inconsistent with the Constitutional set-up. Had
there been an All India Judicial Service, then the Union of India may have
been under an obligation to bear the expense, but as the State Governments
had not agreed to the establishnent of the AU India Judicial Service and no
| egi sl ati on had been passed under Entry 11A of List 11l by the Parlianent,
therefore it will not be correct to direct the Central Governnent to bear
50 per cent of the expense on the Judicial system The |earned Solicitor
General submitted that the obligation to neet the expenses of the Judicial
Service, except for the Supreme Court and the Courts, in the Union
Territories, was on the State Governments. He contended that when

al l ocation of funds between the Centre and the States takes place the
expenses which the States are required to neet in connection with the
admini stration of justice is a factor which is taken into consideration
The provision for devolution of funds fromthe Union to the States is

ei ther by assignment of taxes or distribution of taxes or by grants-in-aid.
As and when the need arises, either the Finance Comm ssion or the Union of
India allocates nore funds to the States.

It has not been disputed that at present the -entire expense on the
admi ni stration of justice in the States is incurred by the respective
States. It is their responsibility and they di scharge the same. Logically,
if there is to be any increase in the expenditure on Judiciary, then it
woul d be for the States to nobilise the resources in such a way whereby
they can neet expenditure on Judiciary for discharging their constitutiona
obligations. Merely because there is an increase in the financial burden as
a result of the Shetty Conm ssion Report being accepted, can be no ground
for fastening liability on the Union of India when none exists at present.
Accordingly, disagreeing on this point with Justice Shetty Conm ssion
recomendati ons, we direct that the entire expenditure on account of the
recomendati ons of the Justice Shetty Conm ssion as accepted be borne by
the respective States. It is for the States to increase the court fee or to
approach the Fi nance Comm ssion or the Union of India for nore allocation
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of funds. They can also nobilies their resources in order to neet the
financial obligation. If such a need arises and the States approach the
Fi nance Conmi ssion or the Union of India for allocation of nore funds, we
have no doubt that such a request shall be favourably considered.

M. F.S. Narimn has drawn our attention to yet another inportant aspect
with regard to dispensation of justice, nanely, the huge backl og of

undeci ded cases. One of the reasons which has been indicated even in the
120t h Law Commi ssion Report was the inadeuquate strength of Judges conpared
to the popul ation of the country. Even the Standing Committee of Parlianent
headed by Shri Pranab Miukherjee in its 85th Report, submitted in February,
2002, to Parlianent, has recommended that there should be an increase in
the nunber of Judges. The said commttee has noted the Judge-popul ation
ratio in different countries and has adversely comented on the judge-
popul ation ratio of 10.5 judges per 10 | akh people in India. The Report
recomends the acceptance, in the first instance, of increasing the judge
strength to 50 judges per 10 | akh people as was recomended by the 120th
Law Conmmi ssi on Report.

An i ndependent and efficient judicial systemis one of the basic structures
of our Constitution. If sufficient nunber of judges are not appointed,
justice woul d not be available to the people, thereby underm ning the basic
structure. It is well known that justice delayed is justice denied. Tinme
and agai n the inadequacy in the number of judges has adversely been
conment ed upon. Not only have the Law Commission and the Standing Commttee
of Parlianent made observations in this regard but even the Head of the
Judi ciary, nanely, the Chief Justice of 1ndia has had nore occasi oned than
once to make observations in regard thereto. Under the circunstances, we
feel it is our constitutional obligation to ensure that the backl og of the
cases is decreased and efforts are made to increase the di sposal of cases.
Apart fromthe steps which may be necessary for increasing the efficiency
of the Judicial officers, we are of the opinion that tinme has now come for
protecting one of the pillars of the Constitution, nanely, the judicia
system by directing increase, in the first instance, in the Judge strength
fromthe existing ratio of 10.5 or 13 per 10 | akhs people to 50 judges for
10 | akh people. W are conscious of the fact that overnight these vacancies
cannot be filled. In order to have additional judges, not only will the
posts have to be created but infrastructure required in the form of

addi tional court roons, buildings, staff, etc., would 'al so have to be nmade
avail able. W are also aware of the fact that a |arge nunber of vacancies
as of today from anpngst the sanctioned strength remain to be filled. W,
therefore, first direct that the existing vacancies in the Subordinate
Courts at all levels should be filled, if possible |latest by 31 st March,
2003, in all the States. The increase in the Judge strength to 50 judges
per 10 | akh peopl e should be effected and inplenented with the filling up
of the posts in a phased nanner to be determ ned and directed by the Union
M nistry of Law, but, this process should be conpleted and the increased
vacanci es and posts filled within a period of five years fromtoday.

Per haps increasing the Judge strength by 10 per 10 | akh peopl e every year
could be one of the nethods which nmay be adopted thereby conpleting the
first stage within five years before enbarking on further increase if
necessary. The Shetty Comm ssion had recomrended that there should be an
increase in retirenent age from60 to 62 years. |In our opinion, this cannot
be done for the sinple reason that the age of retirenent of a H gh Court
Judge is constitutionally fixed at 62 years. It will not be appropriate,
seeing the Constitutional framework with regard to the Judiciary, to have
an identical age of retirement between the nenbers of the Subordinate

Judi cial Service and a H gh Court, As of today, the age of retirement of a
Supreme Court Judge is 65 years, of a H gh Court Judge it is 62 years and
logically the age of retirement of a Judicial Oficer is 60 years. This
difference is appropriate and has to be mai ntai ned. However, as there is a
backl og of vacancies which has to be filled and as the Judge strength has
to be increased, as directed by us, it would be appropriate for the States
in consulation with the H gh Court to anend the service rules and to
provide for re-enploynent of the retiring Judicial Officers till the age of
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62 years if there are vacancies in the cadre of the District Judge. W
direct this to be done as early as possible.

Anot her question which falls for consideration is the method of recruitnent
to the posts in the cadre of H gher Judicial Service i.e. District Judges
and Additional District Judges. At the present nonment, there are two
sources for recruitnent to H gher Judicial Service, namely, by pronotion
from anongst the nmenbers of the Subordi nate Judicial Service and by direct
recruitnment. The Subordinate Judiciary is the foundati on of the edifice of
the Judicial system It is, therefore, inperative, |like any other
foundation, that it should become as strong as possible. The weight on the
Judi cial systemessentially rests on the Subordinate Judiciary. Wile we
have accepted the recommendati on of the Shetty Comm ssion which will result
in the increase in the pay scale of the Subordinate Judiciary, it is at the
same time necessary that the Judicial officers, hard-working as they are,
become nore efficient. It is inperative that they keep abreast of know edge
of law and the | atest pronouncenents, and it is for this reason that the
Shetty Conm ssi on has recomended the establishment of a Judicial Acadeny
which is very necessary. At the sane tine, we are of the opinion that there
has to be certai n m ni rum st andar ds, objectively adjudged, for officers who
are to enter the H gher Judicial Service as Additional District Judges and
District Judges. While we agree with the Shetty Comm ssion that the
recruitment to the Higher Judicial Service i.e. the District Judge Cadre
from anongst the advocate shoul d be 25 per cent and the process of
recruitnment is to be by a conpetitive exam nation, both witten and viva
voce, we are of the opinion that there should be an objective nmethod of
testing the suitability of the Subordinate Judicial officers for pronotion
to the Higher Judicial Service. Furthernore, there should al so be an

i ncentive ampongst the relatively junior and other officers to inprove and
to conpete with each other so as to excel and get quicker promotion. In
this way, we expect that the calibre of the nmenbers of the H gher Judicia
Service will further inprove. In order to achieve this, while the ratio of
75 per cent appointrment by pronotion and 25 per cent by direct recruitnent
to the Higher Judicial Service is maintained, we are, however, of the

opi nion that there should be two nethods as far as appoi ntrment by pronotion
is concerned: 50 per cent of the total posts in the Hi gher Judicial Service
nmust be filled by pronotion on the basis of principle of nerit-cum
seniority. For this purpose, the Hi gh Courts shoul d devi se and evol ve a
test in order to ascertain and exam ne the | egal know edge of those

candi dates and to assess their continued efficiency with adequate know edge
of case |law. The remaining 25 per cent of the posts in the Service shall be
filled by pronotion strictly on the basis of nerit through the limted
departnental conpetitive exanmi nation for which the qualifying service as a
Cvil Judge (Senior Division) should be not |ess than five years. The Hi gh
Courts will have to frane a rule in this regard.

As a result of the aforesaid, to recapitulate, we direct that recruitnent
to the Higher Judicial Service i.e. the cadre of District Judges wll be:

[1] (a) 50 per cent by pronotion fromanongst the Civil Judges (Senior
Division) on the basis of principle of nerit-cumseniority and passing a
suitability test;

(b) 25 per cent by promotion strictly on the basis of nmerit through
limted conpetitive exam nation of Civil Judges (Senior Division) having
not less than five years’ qualifying service; and

(c) 25 per cent of the posts shall be filled by direct recruitment from
amongst the eligible Advocates on the basis of the witten and viva voca
test conducted by respective H gh Courts.

[2] Appropriate rules shall be franed as above by the High Courts as early
as possi bl e.

Experi ence has shown that there has been a constant di scontentnent anongst
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the nenbers of the Higher Judicial Service in regard to their seniority in
service. For over three decades | arge nunber of cases have been instituted
in order to decided the relative seniority fromthe officers recruited from
the two different sources, nanely, pronpotees and direct recruits. As a
result of the decision today, there will, in a way, be three ways of
recruitment to Hi gher Judicial Service. The quota for pronotion which we
have prescribed is 50 per cent by following the principle "merit-cum
seniority", 25 per cent strictly on nmerit by limted departnenta
conpetitive exanmi nation and 25 per cent by direct recruitnent. Experience
has al so shown that the | east anpbunt of litigation in the country, where
guota systemin recruitnment exists, in so far as seniority is concerned, is
where a roster systemis followed. For exanple, there is, as per the Rules
of the Central Governnent, a 40-point roster which has been prescribed

whi ch deals with the quotas for Schedul ed Castes and Schedul ed Tri bes.
Hardly, if ever, there has been a litigation anongst the nenbers of the
Service after their recruitnment as per the quotas, the seniority is fixed
by the roster points and irrespective of the fact as to when a person is
recruited. Wen roster systemis followed, there is no question of any

di spute arising. The 40-point roster has been consi dered and approved by
this Court in R K Sabharwal and Ors., v. State of Punjab reported in
[1995] 2 SCC 745. One of the nmethods of avoiding any litigation and
bringi ng about certainty in this regard is by specifying quotas in relation
to posts and not in relation to the vacancies. This is the basic principle
on the basis of which the 40 point roster works. W direct the High Courts
to suitably anend and pronul gate Seniority Rules on the basis of the roster
principle as approved by this Court in R K ‘Sabharwal 's case (supra) as
early as possible. W hope that as a result thereof there would be no
further dispute in the fixation of seniority. It is obvious that this
system can only apply prospectivel y except where under the rel evant Rul es
seniority is to be determ ned onthe basis of quota and rotational system
The existing relative seniority of the nmenbers of the H gher Judicia
Service has to be protected but the roster has to be evolved for the
future. Appropriate rules and nmethods w Il be adopted by the Hi gh Courts
and approved by the States, wherever necessary by 31 st March, 2003.

We di sapprove the recomrendation of “giving any wei ghtage to the menbers of
the Subordi nate Judicial Service in their pronotion'to the H gher Judicia
Service in determining seniority vis-a-vis direct recruits and the
pronotees. The roster systemw |l ensure fair play to'all while inproving
efficiency in the service.

As we have already nentioned, the Shetty Commrission had recomrended that
Chi ef Metropolitan Magi strates should be in the cadre of District Judges.
In our opinion, this is neither proper nor practical. The appeals from
orders passed by the Chief Metropolitan Magistrates under the provisions of
the Code of Criminal Procedure are required to be heard by the Additi onal
Sessi ons Judge or the Sessions Judge. If both the Additional Sessions Judge
and the Chief Metropolitan Magistrate belong to the sane cadre, it will be
par adoxi cal that any appeal fromone officer in the cadre should go to
another officer in the sane cadre. If they belong to the sane cadre, as
recomended by the Shetty Commission, then it woul d be possible that the
junior officer would be acting as an Additional Sessions Judge while a
seni or may be hol ding the post of Chief Metropolitan Magistrate. It cannot
be that against the orders passed by the senior officer it is the junior
of ficer who hears the appeal. There is no reason given by the Shetty

Conmi ssion as to why the post of the Chief Metropolitan Mgistrate be
manned by the District Judge, especially when as far as the posts of the
Chi ef Judicial Mgistrate are concerned, whose duties are at par with that
of the Chief Metropolitan Magistrate, the Shetty Conmmi ssion has
recommended, and in our opinion rightly, that they should be filled from
amongst Civil Judges (Senior Division). Considering the nature and duties
of the Chief Judicial Mgistrate and the Chief Metropolitan Magistrates,
the only difference being their |ocation, the posts of Chief Judicia

Magi strate and Chief Metropolitan Magistrate have to be equated and they
have to be placed in the cadre of Cvil Judge (Senior Division). W order
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accordi ngly.

In the All India Judges’'s case [1993] 4 SCC 288 at p. 314; this Court has
observed that in order to enter the Judicial Service, an applicant nust be
an Advocate of at |east three year’'s standing. Rules were anended
accordingly. Wth the passage of tine, experience has shown that the best
talent which is available is not attracted to the Judicial Service. A
bright young | aw graduate after 3 year of practice finds the Judicia
Service not attractive enough. It has been recommended by the Shetty

Conmi ssion after taking into consideration the views expressed before it by
various authorities, that the need for an applicant to have been an
Advocate for at |east 3 years should be done away with. After taking al

the circunstances into consideration, we accept this recomendati on of the
Shetty Commi ssion and the argunent of the | earned Amicus Curiae that it
shoul d be no | onger mandatory for an applicant desirous of entering the
Judi cial Service to be an Advocate of at |east three years’ standing we
accordingly, in the |ight of experience gained after the judgnent in Al

I ndi a Judges’ cases direct to the High Courts and to the State Governnents
to anend their rules so as to enable a fresh | aw graduate who may not even
have put ineven three years of practice, to be eligible to conpete and
enter the Judicial Service. W, however, recomend that a fresh recruit
into the Judicial Service should be inparted with training of not |ess than
one years, preferably two years. The Shetty Conm ssion has recomended
Assured Career Progessive Scheme and Functional Scal es. W have accepted
the said recomendati on and a suggestion was nooted to the effect that in
order that a Judicial Oficer does not feel that he is stagnated there
shoul d be a change in the nonmenclature with the change of the pay scale. A
suggesti on has been noted by Shri F.S: Narinan, the |earned Am cus Curi ae
that the nonencl ature in each cadre should be as foll ows:

A. Cvil Judge (Junior Division Cadre) at entry level:

1. Cvil Judge

2. Cvil Judge, G ade-II

3. Cvil Judge, G ade-I

B. Cvil Judge (Senior Division Cadre) at internediary |evel;
1. Senior Civil Judge

2. Upper Seni or Judge

3. Superi or Senior Judge

These are only suggestions which are made and it will be nore appropriate
for each State, taking into consideration the local requirenents, to adopt
appropriate nonenclatures. It would be appropriate to nention at this stage
that in sonme States, the entry point to the Judicial was at the level of a
Munsi ff or a Subordi nate Judge. Those are nonencl ature which are al so to be
consi dered but what is inmportant is that in respect of each scale the
nonencl ature should be different. In this way a Judicial Oficer will get a
feeling that he has nmade progress in his Judicial career with his

nonencl ature or designation changing with an upward novcnent within the
Servi ce,

One of the reconmendations of the Shetty Commission is in relation to the
grant of the house rent all owance. The recomendation is that officia
acconmmodat i on shoul d be nmade avail able to the nenbers of the Judicia
Service who should pay 12.5% of the salary as rent. The Conm ssion further
recomends that in addition to the allotnment of the said prenises, the
Judicial Oficer should also get house rent allowance. In our opinion, this
doubl e benefit is uncalled for. It is nost desirable and inperative that
free Governnent accommodati on shoul d be nmade available to the Judicia
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of ficers. Taking into consideration, the fact that the acconmmbpdati on which
is made ayailable to the Judges of the Suprene Court as well as the High
Courts is free of charge, we direct that the official accombdati on which
is allotted to the Judicial Oficers should |ikew se be free of charge but
no house rent allowance will be payable on such an allotment bei ng nade.
If, however, the CGovernnment for any reason is unable to make allotnent, or
make avail abl e official acconmmdation, then in that event the Judicia
Oficer would be entitled to get house rent allowance simlar to that which
has been as existing or as directed by the Shetty Conmi ssion whichever is
hi gher. However it is nmade clear that once a Governnent or officia
acconmmodation is allotted to an officer and in pursuance thereof he
occupi es such an accommodati on, ne would not be entitled to draw house rent
al | owance.

There are a nunber of other allowances whi ch nave been referred to by the
Shetty Commi ssion, some of which have not been accepted by the Centra
Covernment. For exanpl e, allowance of Rs. 2,500 to be paid to enable the
engagenent, of a servant by a Judicial Oficer. W do not think such a
suggesti on made by the Shetty Comm ssion to be appropriate and the Centra
CGovernment has rightly not accepted the sanme. Another suggestion which has
been nade by the Shetty Conmission is that 50 per cent of the electricity
and water charges of the residences of the Judicial Oficers should be

rei mbursed by the Government. There is nerit in this suggestion subject to
a cap being placed so that the 50 per cent expense does not becone very
exorbitant. This all owance shoul d be paid, inasnuch as Judicial Oficers do
and are required to work at their residence in discharge of their Judicia
duties. Therefore, it will not be inappropriate that 50 per cent of the
electricity and water charges shoul-d be borne by the State Governnent.

Subj ect to the various nodifications in thisJudgnent, all other
recomendati ons of the Shetty Conm ssion are accepted.

W are aware that it will beconme necessary for service and other rules to
be amended so as to inplement this judgnent. Firstly, with regard to the
pay scal es the Shetty Conmi ssion has approved the pay scales with effect
fromlst January, 1996 but has directed the same to be paid with effect
fromlst July, 1996. The pay scales as so approved by us are with effect
fromlst July, 1996. However, it wll take sone tine for the States to nake
necessary financial arrangenents for the inplenentation of the revised pay
scal es. The Judicial officers shall be paid the salary in the revised pay
scal es as approved by this Court with effect fromi1st July, 2002. The
arrears of salary between 1st July, 1996 to 30th June 2002, wi'll either be
paid in cash or the State nay make the paynment by crediting the sane in the
Provi dent Fund Account of the respective Judicial Oficers. Furthernore,
the paynment by credit or otherw se should be spread over between the years
1st July, 1996 to 30th June, 2002 so as to mininisethe incone tax
liability which nmay be payable thereon. In calculating the arrears, the
CGovernment will, pf course, take into account the interimrelief which had
been granted and drawn by the Judicial Oficers. The anmount to be credited
in the Provident Fund Account would al so be after deducting the incone tax
payabl e.

The States as well as the Union of India shall submit their conpliance
report by 30th Septenber, 2002. Case be listed thereafter for further
orders.

Any clarification that may be required in respect of any matter arising out
of this decision will be sought only fromthis Court. The proceedings if
any, for inplementation of the directions given in this judgnment shall be
filed only in this Court and no other Court shall entertain them

Bef ore concl udi ng, we record our high appreciation for the assistance
rendered by the | earned Amicus Curiae-Shri F. S. Nariman, Shri Subhash
Sharma, Shri C.S. Ranulu, Shri A T.M Sanpath and all other |earned
counsel
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